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In the absence of a constitutional or statutory provision to the contrary, a judge who presided at the trial of a case which has 


been reversed on appeal and remanded for a new trial is not disqualified to retry the case.! It is the duty and function of a trial 
court to reach an opinion on a question of law based upon the facts of the problem presented, and an exercise of this duty may 


not be used as a basis for disqualification.” However, statutes in some jurisdictions prohibit a judge who presides over a case 
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in which a new trial is granted from presiding over the retrial.’ In addition, a case may be assigned to another trial judge on 
remand in the best interests of the integrity and fairness of the judicial process,“ or where the presiding judge at the first trial 
had already expressed an opinion that the criminal defendant was guilty,° had been overzealous in questioning witnesses,° had 


previously refused to honor a plea bargain,’ or had stated that he or she would impose the same sentence even if reversed. 


Observation: 


An appellate court may presume that a trial judge has good cause for voluntarily recusing him- or herself from a second trial, and 


the judge's reasons need not be stated on the record.” 
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